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this partnership was not fully disclosed to court but the 2nd Plaintiff (PW2) Amadi
st

Lokim at least testified to the effect that both him and the 1

Plaintiff (PW1)

The parties to this dispute then-~~the 21stJune 2003 entered into an agreement

so the parties settled on the 18th July 2003 by written agreement for an adjusted

contractual sum of Shs. 3/000/000/= of which shs. 1/000/000/= was paid leaving
a balance of shs. 1/200/000/= which they admitted.

Thus while the Plaintiffs

pleaded that $ 6/600 was outstanding the Defendants pleaded on the contrary
that Shs 1/200/000/= was outstanding.

Judgment on admission in favour of the

Plaintiffs was then entered by court for Shs 1/200/000/= the balance was put to
trial.

1.

Whether the price of US$ 7/400 was agreed upon or not.

2.

Whether or not there was a 2nd agreement dated 18th July 2003 and if
so, what impact did it have on the 1st agreement dated 21st June 2003.

3.

Whether the Plaintiffs are entitled to the prayers.

The agreement, which is alleged to have contained the said contractual sum of
US $ 7/400/ is Exb P. 1 the full text of this short agreement reads as follows: -

Buyer:
Mr. I.M. Soni
Managing Director
Pearl Jeweler
KAMPALA.

Seller
1). (Signed)
2). (Signed)

in which case US $ 7,100 was due. Out of this only Shs. 1,000,000/= was paid
by the Plaintiff.
On the other hand Mr. Bakiza learned counsel for the Defendant argued that the
Agreement Exb. P1 was a conditional agreement.

The price of US$ 7,400 was

conditional upon the gemstones being sold in India at that price. Since the said
price of US$ 7,400 could not be obtained there was no binding contract to pay
the US$ 7,400. Mr. Bakiza argued that, because of the failure to get the price of
US$ 7,400 for the Gemstone in India, on the grounds that the Gemstones were
poor quality, the parties renegotiated a price of Ug. Shs. 3.000,000/=.

I have studied Exb. P.1 and the submissions of counsel. There has been a bit of
argument that the parties were not very conversant with the English language
and especially so the first Plaintiff and this may have affected the bargain of the
parties.

However even Exb. P.1, which was drafted by the Defendant, is written

in poor English. That not withstanding I find that the terms of Exb. P.1 are quite
clear.

The gemstones were supposed to have been sold in India at an agreed

price of US$ 7,400 and the Plaintiffs were given an advance of US$ 300 on that
understanding.

In case the price could not be obtained the Gemstones would be

returned and the advance of US$ 300 would be refunded.

The sale of the

Gemstones in India at US$ 7,400 was therefore a condition precedent to the
performance of the agreement.

Both PW1 Uraza Saidi and PW2 Amadi Lokim

agree in their testimonies that the Gemstones were to be sold in India.

I am

therefore persuaded by the more detailed exposition of the legal position in the
written submissions by counsel for the Defendant that the confirmation of the
price of US$ 7,400 in India was a condition precedent to sealing the contract
price.

I agree with the authorities cited namely;
Folomera Nalongo

Vs. Luwero Town Council HCCSNo 303 of 1993

that where there is a condition precedent to the contract until that condition is
fulfilled there is no binding contract.

In answer therefore to the first issue I find

that the price of US$ 7,400 was agreed to but subject to a condition precedent
that the Gemstones would be sold in India at that price. However if the stones
were not sold in India they were to be returned to Uganda and the deposit given
to the plaintiffs returned.

Issue No. 2 whether or not there was a 2nd agreement dated 18th July
2003 and if so what impact did it have on the 1st agreement dated 21

Mr. Uraza Saidi

T. No. 077316550
Kampala

Date 18/7/03

To Mr.l

Soni

C/o Pearl Jeweler
Kampala.

1) MUZA WARU JAFFERS
2)
3)

4)

You come for your last installment 1.2 million on 16/08/03 Saturday
Signed

"

For the Plaintiff it is emphatically argued that there was no 2nd agreement.

It

was submitted that PW1 on the 18th July 2003 only went to see the Defendant to
receive a further installment of Shs 1,000,000/=
agreement.

and not to execute another

It would appear that PW1 at all material time thought

he was

signing a receipt for the Shs. 1,000,000/= and that Exb. D1 was not translated to
him so he did not know what he was signing.

Counsel for the Plaintiff further argues that his client being illiterate cannot be
bound by Exb. D1, which was not translated to him and is therefore protected by
sections 2 & 3 of The Protection of Illiterates Act Cap 28. Lastly it is the case for
the Plaintiff that the whole evidence surrounding the telephone call by DW1 to
PW1 while in India was not pleaded and is therefore an afterthought for which
the Defendant is estopped, for this proposition I was referred to the case of

From the evidence on record it ,would appear that court will have to decide
whether or not the agreement in Exb. Pl was varied first orally vide a telephone
conversation between the 1st Plaintiff and the Defendant and subsequently by
written agreement Exb. P.2.

Whereas DWl Mr. Soni emphasizes that he informed PWl Mr. Uraza that he had
failed to sale the Gemstones in India so they agreed first by phone then in
writing

on a new price of Shs. 3,000,000;

happened.

PWl Mr. Uraza denies all this

Counsel for the Defendant states that this evidence in any event is

not admissible, as it was not pleaded.
Order 6 rule 1 provides
"Every pleading shall contain, and contain on/~ a statement in a
concise form of the material facts on which the party pleading
relies for claim or defence as the case may be, but not evidence by
which they are to be proved .. "

"The Defendant ..disputes the agreement of 21st June 2003 being
the basis of his contractual relationship with the Plaintiffs the same
being replaced with the one of 1!fh July 2003'~

I must agree with counsel for the Defendant that the alleged telephone call is
evidence not material fact. Indeed what the defence is relying on, as a material
fact is that the agreement of 21st June 2003 was replaced with that of 18th July
2003.

Be that as it may, in light of the conflicting testimonies, and nothing more, with
regard to the alleged telephone call it is difficult to determine who is telling the
truth or not. I therefore make no specific finding relating to the call.

The evidence however with regard to the second agreement
intriguing.

Exb. D1 is

Mr. Uraza PW1 does not deny that he signed the document.

says that he signed for the Shs. 1/000/000/=
and not a fresh agreement.

He just

he received as a form of receipt

In fact he signed the document twice, the second

time indicating that he had received" 1800/000 u sh". At the time he signed the
document Exb. D1 he had gone to DW1 Mr. Soni's shop alone.

Mr. Soni on the

other hand was in the presence of a friend of his one Jaffer Muzawaru Semitego
DW2 who went on to witness the agreement of 18th July 2003.

According to

evidence on record DW1 Mr. Uraza says that Exb. D1 was explained to him by
DW1 Mr. Mr. Soni using English and Kiswahili.

On the other hand DW2 Jaffer

Semitego says it is him who helped with the translation, as Uraza could not
understand DW1 Mr. Soni's slang English.

Semitego translated into Kiswahili,

which he knew and was the language spoken by PW1 Mr. Uraza. It appears to

me that on the balance of probabilities both DWi

and DW2 took part in

explaining and translating Exb. Di to PW1.

A look at Exb Di shows that it was addressed and written to DWi Mr. Soni by
PWi Mr. Uraza. The actual document by just looking at the handwriting was in
reality written by DWi Mr. Soni just like he did Exb. P1. From the testimony of
PWi it appears he was not given a copy of Exb. b1. In comparison it is
important to note that when preparing Exb. Pi it was PWi's colleague PW2 Mr.
Amadi Lokim who did the translation and explaining to PW1. This according to
PW2 was because whereas PWi could sign his name he did not understand
English.

PW2 Mr. Amadi Lokim was not present when PWi signed the new agreement
Exb. D1. Indeed he testified that he did not know of Exb. Di and that he had
never authorized his colleague to enter into any second agreement.

When

shown Exb. Di PW2 did however acknowledge seeing his colleague PWi Mr.
Uraza's signature on it.

Mr. Uraza PWi then testified that when after he was given the Shs. 1 million/=
he then went back to PWi Mr. Soni with a friend of his Mr. Hussein Gutto PW3
who understood English to demand the balance of the payment.

Mr. Gutto PW3

testified that DWi Mr. Soni wrote at the back of his business card Exb. P2.

You come for your last installment 1.2 million on 16/08/03Saturday

N

and signed
Mr. Gutto PW3 however testified that PWl Mr. Uraza insisted the balance was $
6,600 the business card Exb P2 was given to Mr. Gutto PW3.

Mr. Opwonya counsel for the Plaintiffs referred me to the Illiterates Protection
Act cap 78 in particular S.2 and 3 as a defence against the enforceability of Exb.
D1,

This is because counsel for the Plaintiff argues the PWl Mr. Uraza was an

illiterate within the meaning of S. 1 of that Act which provides

''S.l(b)
Illiterate means/ in relation to any documenC a person who is unable to
read and understand the script or language in which the document is
written or printed. "
Section 2 of the Act prohibits any person writing the name of an illiterate by way
of signature to any document without the illiterate first appending his mark and
that person also writing his full names and address. This is inapplicable in this
case because PWl Mr. Uraza signed his own name.

Section 3 prohibits any

person writing any document for or at the request of an illiterate without also
writing on the document his full names and address as evidence of the illiterate's
instruction to do so write that document.

This section on the face of it would

The law with regard to this defence was discussed by the learned author R.W
Hodgin in his book ''Law of contract in East Africa"Reprint

1997 Kenya Literature

Bureau at P. 142 where he writes
"The basic rule is that a person is bound by his signature and he cannot
be heard to say he did not understand the document or that it was too
technical and too difficult to read

One exception to this rule (IS). .. Curtis

Vs. Chemical Clearing Co [19S1] I KB 805 is where the contents are
misrepresented to the signatory by the other party.

In such a case he is

not bound "

The learned author then goes on to discuss that in determining whether not to
apply the defence non est factum.
''It must be shown that the mistake was to the character or nature
of the document not merely as to some aspects of its contents"

There is however a problem to distinguish between the "nature" of a document
and its "contents'~

This relief seems to be very narrow indeed.

Hogdin at P.

144-145 refers to the case of

The Director, Jinnah's Company Ltd Vs. Francis Owino Civ. App. 22-D-67
(Tanzania)

Where x pleaded non est factum in relation to a document he had signed that
was in English when in fact he could not read English. The court held that he

was bound by his signature and they stressed that in order not to be bound it
was incumbent on him to show that he executed the deed under a substantial
mistake as to its contents and that mistake was induced by the machinations of
some other person.

According to the learned author Chitty on contracts 2Sed 1999 at para 5-057 the
learned authors state that in United Kingdom the distinction between nature and
contents of documents was rejected by the House of Lords in
Saunders Vs. Anglia Building Society [1971] AC 1004
The authors of Chitty go on to write
"Their lordships appear to have concentrated on the disparity between the effect
of the document actually signed and the document as it was believed to be
(rather than on the nature of the mistake) stressing that the disparity must be
'radical' 'essential', fundamental o~ very substantial."

To my mind I must say that the rules relating to the defence non est factum
especially with regard to a signed document have not really changed but have
been narrowed

placing a heavier burden on the Defendant to proved it.

However in applying these principles to the current case one cannot fail to apply
them within the context of some of the businesses carried out in Uganda. One
has to take Judicial notice in cases such as this one of the literacy level of the
business actors to avoid injustice in other words the equity of the situation.

In

this respect I agree with the learned author Hodgin (supra) when applying the
test for mistake and equity when he writes

"Before introducing this form of equitable relief the court however would
take into account the degree of literacy of the parties/ the care and clarity
with which the document was read out and explained to them/ the
circumstances in which it was executed and the course of events leading
up to and subsequent to that execution. //

In this particular case I have already found that PW1 Uraza did not understand
English and had to heavily rely on third parties to accept any document.
event

he did

notwithstanding

not

strike

me

as a sophisticated

Gemstone

trader

In any
that

PW1 was clear in his mind of the business deal he had

transacted namely that the Gemstones be sold in India or be returned to the
Plaintiff's and the $ 300 advanced to them would be refunded.

The alleged amendment to this agreement in the form of Exhibit D1 raises many
questions.

PW3 Mr. Gutto who acted as translator for PW1 Mr. Uraza in his

witness statement

and testimony testified that PW1 did not agree that the

balance was 1.2 m/= (Le. that Exb. D1 had adjusted the price from US$ 7,400 to
Ug. Shs. 3,000,000/=).

PWl Uraza signed in the bottom left hand comer of Exb.

D1 that he had received "1,800,000/=

Ug. Shs. but was not given a copy of the

said agreement.

Instead he was given for his records a business card of DWl

Mr. Soni telling to collect his last installment of 1.2m by 16/08/03.

It is not clear

from the testimony why PWl Uraza was not also given a copy of Exb. 01 for his
records in the same way he was given the original agreement Exb P1.

It is not

surprising that his partner PW 2 Mr. Lokim denies any knowledge of Exb. 01 and
indeed says if it was signed by his partner PWl Uraza it was not authorized.

It

would appear that Exb. 01 was a result of two positions. The first by OWl Mr.
Soni to change the terms of Exb Pl and buy the gemstones for a lower price
since he had not returned them.

The second by PWl Uraza to maintain the

original agreement in Exb. P1. Based on the above I find the testimony of PWl
Mr. Uraza consistent and believable.

I also accordingly find that as between

PWl Mr. Uraza and OWl Mr. Soni with respect to Exb. 01 (and especially so to
PWl Mr. Uraza) there was a mistake as to the character and nature of Exb. 01
and not merely same aspects of its contents.

This mistake given the original

understanding in Exb. Pl can be classified as "fundamental or very substantial"
thus making Exb 01, which clearly executed void ab initio.

As to the impact therefore of Exb. 01 on Exb. Pl I find it has no effect at all and
Exb Pl contain the true bargain of the parties to the suit.

However since even

Exb. Pl was subject to condition precedent of selling the gemstones in India for
US$ 7,400, which according to OWl was not done then ideally the gemstones,
should have been returned. As it is the gemstones were not returned but rather

grant to the plaintiff.

As to the Hotel bills of Ug. Shs 340,000/= I do agree with

counsel for the Defendant that this item was not specifically proved and so I give
no award under this head.

The Plaintiffs have prayed for general damages of Ug. Shs. 5,000,000/=.
Counsel for the Defendant left this item to be determined in the discretion of the
court.

Given that the Defendant failed to comply with Exb. P1 he was in breach

of that agreement and so general damages are awardable against him.

I

however think that the sum of Ug. Shs. 5,000,000/= would to high and punitive
in the circumstances of this case and I would grant the Plaintiff's general
damages of Shs. 2,500,000/=.

The Plaintiff's have prayed for interest from the date of filing the suit.
the parties addressed the court on the subject of interest.

None of

I according grant

interest on the decretal sum at 8% p.a. from the date of Judgment until payment
in full.

I summary judgment is given for the Plaintiff in the following terms
1)

US$ 5900 special damages

2)

Ug. Shs. 2,500,000/= general damages

h~
~~

Geoffrey Kiryabwire

